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title passes to the United States Ac-
tion so to remove shall be taken
promptly after the giving of written
notice by the Project Manager to the
district as to the lands involved, and
the district shall provide the United
States with a certificate stating that
the lands have not been and will not be
assessed so long as title thereto re-
mains in the United States.

(b) There is no authority in law for
the assessment of rights of way owned
by the United States. Accordingly, a
district shall make no assessment
thereof while title thereto remains in
the United States.

(c) Other project act lands while title
thereto remains in the United States
shall not be assessed for any district
charge so long as they are in the
“‘other project act lands’’ category.

§413.5 Reports on status of settlement
lands.

The Project Manager will furnish
each district prior to its annual levy
every year a list of all the settlement
lands owned by the United States for
which water is available and which are
not under contract of sale or exchange
and therefore are not to be assessed by
the district, except for construction
charge obligation installments under
§413.3(c) when such charges are re-
quired to be levied.
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Subpart A—Purposes and
Definitions

§414.1 Purpose.

(a) What this part does. This part es-
tablishes a procedural framework for
the Secretary of the Interior (Sec-
retary) to follow in considering, par-
ticipating in, and administering Stor-
age and Interstate Release Agreements
in the Lower Division States (Arizona,
California, and Nevada) that would:

(1) Permit State-authorized entities
to store Colorado River water
offstream;

(2) Permit State-authorized entities
to develop intentionally created un-
used apportionment (ICUA);

(3) Permit State-authorized entities
to make ICUA available to the Sec-
retary for release for use in another
Lower Division State. This release may
only take place in accordance with the
Secretary’s obligations under Federal
law and may occur in either the year of
storage or in years subsequent to stor-
age; and

(4) Allow only voluntary interstate
water transactions. These water trans-
actions can help to satisfy regional
water demands by increasing the effi-
ciency, flexibility, and certainty in
Colorado River management in accord-
ance with the Secretary’s authority
under Article II (B) (6) of the Decree
entered March 9, 1964 (376 U.S. 340) in
the case of Arizona v. California, (373
U.S. 546) (1963), as supplemented and
amended.

(b) What this part does not do. This
part does not:

(1) Affect any Colorado River water
entitlement holder’s right to use its
full water entitlement;

(2) Address or preclude independent
actions by the Secretary regarding
Tribal storage and water transfer ac-
tivities;
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§414.2

(3) Change or expand existing au-
thorities under the body of law known
as the ‘“‘Law of the River”’;

(4) Change the apportionments made
for use within individual States;

(6) Address intrastate storage or
intrastate distribution of water;

(6) Preclude a Storing State from
storing some of its unused apportion-
ment in another Lower Division State
if consistent with applicable State law;
or

(7T) Authorize any specific activities;
the rule provides a framework only.

§414.2 Definitions of terms used in
this part.

Authorized entity means:

(1) An entity in a Storing State
which is expressly authorized pursuant
to the laws of that State to enter into
Storage and Interstate Release Agree-
ments and develop ICUA (‘‘storing enti-
ty’); or

(2) An entity in a Consuming State
which has authority under the laws of
that State to enter into Storage and
Interstate Release Agreements and ac-
quire the right to use ICUA (‘‘con-
suming entity’’).

Basic apportionment means the Colo-
rado River water apportioned for use
within each Lower Division State when
sufficient water is available for release,
as determined by the Secretary of the
Interior, to satisfy 7.5 million acre-feet
(maf) of annual consumptive use in the
Lower Division States. The United
States Supreme Court, in Aricona v.
California, confirmed that the annual
basic apportionment for the Lower Di-
vision States is 2.8 maf of consumptive
use in the State of Arizona, 4.4 maf of
consumptive use in the State of Cali-
fornia, and 0.3 maf of consumptive use
in the State of Nevada.

BCPA means the Boulder Canyon
Project Act, authorized by the Act of
Congress of December 21, 1928 (45 Stat.
1057).

Colorado River Basin means all of the
drainage area of the Colorado River
System and all other territory within
the United States to which the waters
of the Colorado River System shall be
beneficially applied.

Colorado River System means that por-
tion of the Colorado River and its trib-
utaries within the United States.

43 CFR, Subtitle B, Ch. | (10-1-11 Edition)

Colorado River water means water in
or withdrawn from the mainstream.

Consuming entity means an authorized
entity in a Consuming State.

Consuming State means a Lower Divi-
sion State where ICUA will be used.

Consumptive wuse means diversions
from the Colorado River less any re-
turn flow to the river that is available
for consumptive use in the United
States or in satisfaction of the Mexican
treaty obligation.

(1) Consumptive use from the main-
stream within the Lower Division
States includes water drawn from the
mainstream by underground pumping.

(2) The Mexican treaty obligation is
set forth in the February 3, 1944, Water
Treaty between Mexico and the United
States, including supplements and as-
sociated Minutes of the International
Boundary and Water Commission.

Decree means the decree entered
March 9, 1964, by the Supreme Court in
Aricona v. California, 373 U.S. 546 (1963),
as supplemented or amended.

Entitlement means an authorization
to beneficially use Colorado River
water pursuant to:

(1) The Decree;

(2) A water delivery contract with
the United States through the Sec-
retary; or

(3) A reservation of water from the
Secretary.

Intentionally created unused apportion-
ment or ICUA means unused apportion-
ment that is developed:

(1) Consistent with the laws of the
Storing State;

(2) Solely as a result of, and would
not exist except for, implementing a
Storage and Interstate Release Agree-
ment.

Lower Division States means the
States of Arizona, California, and Ne-
vada.

Mainstream means the main channel
of the Colorado River downstream from
Lee Ferry within the United States, in-
cluding the reservoirs behind dams on
the main channel, and Senator Wash
Reservoir off the main channel.

Offstream storage means storage in a
surface reservoir off of the mainstream
or in a ground water aquifer. Offstream
storage includes indirect recharge
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when Colorado River water is ex-
changed for ground water that other-
wise would have been pumped and con-
sumed.

Secretary means the Secretary of the
Interior or an authorized representa-
tive.

Storage and Interstate Release Agree-
ment means an agreement, consistent
with this part, between the Secretary
and authorized entities in two or more
Lower Division States that addresses
the details of:

(1) Offstream storage of Colorado
River water by a storing entity for fu-
ture use within the Storing State;

(2) Subsequent development of ICUA
by the storing entity, consistent with
the laws of the Storing State;

(3) A request by the storing entity to
the Secretary to release ICUA to the
consuming entity;

(4) Release of ICUA by the Secretary
to the consuming entity; and

(6) The inclusion of other entities
that are determined by the Secretary
and the storing entity and the con-
suming entity to be appropriate to the
performance and enforcement of the
agreement.

Storing entitly means an authorized
entity in a Storing State.

Storing State means a Lower Division
State in which water is stored off the
mainstream in accordance with a Stor-
age and Interstate Release Agreement
for future use in that State.

Surplus apportionment means the Col-
orado River water apportioned for use
within each Lower Division State when
sufficient water is available for release,
as determined by the Secretary, to sat-
isfy in excess of 7.5 maf of annual con-
sumptive use in the Lower Division
States.

Unused apportionment means Colorado
River water within a Lower Division
State’s basic or surplus apportionment,
or both, which is not otherwise put to
beneficial consumptive use during that
year within that State.

Upper Division States means the
States of Colorado, New Mexico, Utah,
and Wyoming.

Water delivery contract means a con-
tract between the Secretary and an en-
tity for the delivery of Colorado River
water in accordance with section 5 of
the BCPA.

§414.3

Subpart B—Storage and Interstate
Release Agreements

§414.3 Storage and Interstate Release
eements.

(a) Basic requirements for Storage and
Interstate Release Agreements. Two or
more authorized entities may enter
into Storage and Interstate Release
Agreements with the Secretary in ac-
cordance with paragraph (c) of this sec-
tion. Each agreement must meet all of
the requirements of this section.

(1) The agreement must specify the
quantity of Colorado River water to be
stored, the Lower Division State in
which it is to be stored, the entity(ies)
that will store the water, and the facil-
ity(ies) in which it will be stored.

(2) The agreement must specify
whether the water to be stored will be
within the unused basic apportionment
or unused surplus apportionment of the
Storing State. For water from the
Storing State’s apportionment to qual-
ify as unused apportionment available
for storage under this part, the water
must first be offered to all entitlement
holders within the Storing State for
purposes other than interstate trans-
actions under proposed Storage and
Interstate Release Agreements.

(3) The agreement must specify
whether the water to be stored will be
within the unused basic apportionment
or unused surplus apportionment of the
Consuming State. If the water to be
stored will be unused apportionment of
the Consuming State, the agreement
must acknowledge that any unused ap-
portionment of the Consuming State
may be made available from the Con-
suming State by the Secretary to the
Storing State only in accordance with
Article II(B)(6) of the Decree. If unused
apportionment from the Consuming
State is to be stored under a Storage
and Interstate Release Agreement, the
Secretary will make the unused appor-
tionment of the Consuming State
available to the storing entity in ac-
cordance with the terms of a Storage
and Interstate Release Agreement and
will not make that water available to
other entitlement holders.

(4) The agreement must specify the
maximum quantity of ICUA that will
be developed and made available for re-
lease to the consuming entity.
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(5) The agreement must specify that
ICUA may not be requested by the con-
suming entity in a quantity that ex-
ceeds the quantity of water that had
been stored under a Storage and Inter-
state Release Agreement in the Storing
State.

(6) The agreement must specify a pro-
cedure to verify and account for the
quantity of water stored in the Storing
State under a Storage and Interstate
Release Agreement.

(7) The agreement must specify that,
by a date certain, the consuming enti-
ty will:

(i) Notify the storing entity to de-
velop a specific quantity of ICUA in the
following calendar year;

(ii) Ask the Secretary to release that
ICUA; and

(iii) Provide a copy of the notice or
request to each Lower Division State.

(8) The agreement must specify that
when the storing entity receives a re-
quest to develop a specific quantity of
ICUA:

(i) It will ensure that the Storing
State’s consumptive use of Colorado
River water will be decreased by a
quantity sufficient to develop the re-
quested quantity of ICUA; and

(ii) Any actions that the storing enti-
ty takes will be consistent with its
State’s laws.

(9) The agreement must include a de-
scription of:

(i) The actions the authorized entity
will take to develop ICUA;

(ii) Potential actions to decrease the
authorized entity’s consumptive use of
Colorado River water;

(iii) The means by which the develop-
ment of the ICUA will be enforceable
by the storing entity; and

(iv) The notice given to entitlement
holders, including Indian tribes, of op-
portunities to participate in develop-
ment of this ICUA.

(10) The agreement must specify that
the storing entity will certify to the
Secretary that ICUA has been or will
be developed that otherwise would not
have existed. The certification must:

(i) Identify the quantity, the means,
and the entity by which ICUA has been
or will be developed; and

(ii) Ask the Secretary to make the
ICUA available to the consuming enti-
ty under Article II(B)(6) of the Decree
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and the Storage and Interstate Release
Agreement.

(11) The agreement must specify a
procedure for verifying development of
the ICUA appropriate to the manner in
which it is developed.

(12) The agreement must specify that
the Secretary will release ICUA devel-
oped by the storing entity:

(1) In accordance with a request of
the consuming entity;

(ii) In accordance with the terms of
the Storage and Interstate Release
Agreement;

(iii) Only for use by the consuming
entity and not for use by other entitle-
ment holders; and

(iv) In accordance with the terms of
the Storage and Interstate Release
Agreement, the BCPA, Article II(B)(6)
of the Decree and all other applicable
laws and executive orders.

(13) The agreement must specify that
ICUA shall be released to the con-
suming entity only in the year and to
the extent that ICUA is developed by
the storing entity by reducing Colo-
rado River water use within the Stor-
ing State.

(14) The agreement must specify that
the Secretary will release ICUA only
after the Secretary has determined
that all necessary actions have been
taken under this part.

(15) The agreement must specify that
before releasing ICUA the Secretary
must first determine that the storing
entity:

(i) Stored water in accordance with
the Storage and Interstate Release
Agreement in quantities sufficient to
support the development of the ICUA
requested by the consuming entity; and

(ii) Certified to the satisfaction of
the Secretary that the quantity of
ICUA requested by the consuming enti-
ty has been developed in that year or
will be developed in that year under
§414.3(f).

(16) The agreement must specify that
the non-Federal parties to the Storage
and Interstate Release Agreement will
indemnify the United States, its em-
ployees, agents, subcontractors, suc-
cessors, or assigns from loss or claim
for damages and from liability to per-
sons or property, direct or indirect, and
loss or claim of any nature whatsoever
arising by reason of the actions taken
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by the non-federal parties to the Stor-
age and Interstate Release Agreement
under this part.

(17) The agreement must specify the
extent to which facilities constructed
or financed by the United States will
be used to store, convey, or distribute
water associated with a Storage and
Interstate Release Agreement.

(18) The agreement must include any
other provisions that the parties deem
appropriate.

(b) How to address financial consider-
ations. The Secretary will not execute
an agreement that has adverse impacts
on the financial interests of the United
States. Financial details between and
among the non-Federal parties need
not be included in the Storage and
Interstate Release Agreement but in-
stead can be the subject of separate
agreements. The Secretary need not be
a party to the separate agreements.

(c) How the Secretary will execute stor-
age and interstate release agreements.
The Regional Director for the Bureau
of Reclamation’s Lower Colorado Re-
gion (Regional Director) may execute
and administer a Storage and Inter-
state Release Agreement on behalf of
the Secretary. The Secretary will no-
tify the public of his/her intent to par-
ticipate in negotiations to develop a
Storage and Interstate Release Agree-
ment and provide a means for public
input. In considering whether to exe-
cute a Storage and Interstate Release
Agreement, the Secretary may request,
and the non-Federal parties must pro-
vide, any additional supporting data
necessary to clearly set forth both the
details of the proposed transaction and
the eligibility of the parties to partici-
pate as State-authorized entities in the
proposed transaction. The Secretary
will also consider: applicable law and
executive orders; applicable contracts;
potential effects on trust resources; po-
tential effects on entitlement holders,
including Indian tribes; potential im-
pacts on the Upper Division States; po-
tential effects on third parties; poten-
tial environmental impacts and poten-
tial effects on threatened and endan-
gered species; comments from inter-
ested parties, particularly parties who
may be affected by the proposed action;
comments from the State agencies re-
sponsible for consulting with the Sec-

§414.3

retary on matters related to the Colo-
rado River; and other relevant factors,
including the direct or indirect con-
sequences of the proposed Storage and
Interstate Release Agreement on the
financial interests of the TUnited
States. Based on the consideration of
the factors in this section, the Sec-
retary may execute or decide not to
execute a Storage and Interstate Re-
lease Agreement.

(d) Assigning interests to an authorized
entity. Non-Federal parties to a Storage
and Interstate Release Agreement may
assign their interests in the Agreement
to authorized entities. The assignment
can be in whole or in part. The assign-
ment can only be made if all parties to
the agreement approve.

(e) Requirement for contracts under the
Boulder Canyon Project Act. Release or
diversion of Colorado River water for
storage under this part must be sup-
ported by a water delivery contract
with the Secretary in accordance with
Section 5 of the BCPA. The only excep-
tion to this requirement is storage of
Article II(D) (of the Decree) water by
Federal or tribal entitlement holders.
The release or diversion of Colorado
River water that has been developed or
will be developed as ICUA under this
part also must be supported by a Sec-
tion 5 water delivery contract.

(1) An authorized entity may satisfy
the requirement of this section
through a direct contract with the Sec-
retary. An authorized entity also may
satisfy the Section 5 requirement of
the BCPA, for purposes of this part,
through a valid subcontract with an
entitlement holder that is authorized
by the Secretary to subcontract for the
delivery of all or a portion of its enti-
tlement.

(2) For storing entities that do not
otherwise hold a contract or valid sub-
contract for the delivery of the water
to be stored, the Storage and Inter-
state Release Agreement will serve as
the vehicle for satisfying the Section 5
requirement for the release or diver-
sion of that water.

(3) For consuming entities that do
not otherwise hold a contract or valid
subcontract for the delivery of the
water to be released by the Secretary
as ICUA, the Storage and Interstate
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Release Agreement will serve as the ve-
hicle for satisfying the Section 5 re-
quirement for the release or diversion
of that water.

(f) Anticipatory release of ICUA. The
Secretary may release ICUA to a con-
suming entity before the actual devel-
opment of ICUA by the storing entity
if the storing entity certifies to the
Secretary that ICUA will be developed
during that same year that otherwise
would not have existed.

(1) These anticipatory releases will
only be made in the same year that the
ICUA is developed.

(2) Before an anticipatory release,
the Secretary must be satisfied that
the storing entity will develop the nec-
essary ICUA in the same year that the
ICUA is to be released.

(g) Treaty obligations. Prior to exe-
cuting any specific Storage and Inter-
state Release Agreements, the United
States will consult with Mexico
through the International Boundary
and Water Commission under the
boundary water treaties and other ap-
plicable international agreements in
force between the two countries.

and
and

§414.4 Reporting requirements
accounting wunder Storage
Interstate Release Agreements.

(a) Annual report to the Secretary.
Each storing entity will submit an an-
nual report to the Secretary con-
taining the material required by this
section. The report will be due on a
date to be agreed upon by the parties
to the Storage and Interstate Release
Agreement. The report must include:

(1) The quantity of water diverted
and stored during the prior year under
all Storage and Interstate Release
Agreements; and

(2) The total quantity of stored water
available to support the development
of ICUA under each Storage and Inter-
state Release Agreement to which the
storing entity is a party as of Decem-
ber 31 of the prior calendar year.

(b) How the Secretary accounts for di-
verted and stored water. The Secretary
will account for water diverted and
stored under Storage and Interstate
Release Agreements in the records
maintained under Article V of the De-
cree.
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(1) The Secretary will account for the
water that is diverted and stored by a
storing entity as a consumptive use in
the Storing State for the year in which
it is stored.

(2) The Secretary will account for the
diversion and consumptive use of ICUA
by a consuming entity as a consump-
tive use in the Consuming State of un-
used apportionment under Article
II(B)(6) of the Decree in the year the
water is released in the same manner
as any other unused apportionment
taken by that State.

(3) The Secretary will maintain indi-
vidual balances of the quantities of
water stored under a Storage and
Interstate Release Agreement and
available to support the development
of ICUA. The appropriate balances will
be reduced when ICUA is developed by
the storing entity and released by the
Secretary for use by a consuming enti-
ty.

Subpart C—Water Quality and
Environmental Compliance

§414.5 Water quality.

(a) Water Quality is mot guaranteed.
The Secretary does not warrant the
quality of water released or delivered
under Storage and Interstate Release
Agreements, and the United States will
not be liable for damages of any kind
resulting from water quality problems.
The United States is not under any ob-
ligation to construct or furnish water
treatment facilities to maintain or im-
prove water quality except as may oth-
erwise be provided in relevant Federal
law.

(b) Required water quality standards.
All entities, in diverting, using, and re-
turning Colorado River water, must:

(1) Comply with all applicable water
pollution laws and regulations of the
United States, the Storing State, and
the Consuming State; and

(2) Obtain all applicable permits or
licenses from the appropriate Federal,
State, or local authorities regarding
water quality and water pollution mat-
ters.
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§414.6 Environmental compliance and
funding of Federal costs.

(a) Ensuring environmental compliance.
The Secretary will complete environ-
mental compliance documentation,
compliance with the National Environ-
mental Policy Act of 1969, as amended,
and the Endangered Species Act of 1973,
as amended; and will integrate the re-
quirements of other statutes, laws, and
executive orders as required for Fed-
eral actions to be taken under this
part.

(b) Responsibility for environmental
compliance work. Authorized entities
seeking to enter into a Storage and
Interstate Release Agreement under
this part may prepare the appropriate
documentation and compliance docu-
ment for a proposed Federal action,
such as execution of a proposed Stor-
age and Interstate Release Agreement.
The compliance documents must meet
the standards set forth in Reclama-
tion’s national environmental policy
guidance before they can be adopted.

(c) Responsibility for funding of Federal
costs. All costs incurred by the United
States in evaluating, processing, and/or
executing a Storage and Interstate Re-
lease Agreement under this part must
be funded in advance by the authorized
entities that are party to that agree-
ment.

PART 417—PROCEDURAL METHODS
FOR IMPLEMENTING COLORADO
RIVER WATER CONSERVATION
MEASURES WITH LOWER BASIN
CONTRACTORS AND OTHERS

Sec.

417.1 Scope of part.

417.2 Consultation with contractors.

417.3 Notice of recommendations and deter-
minations.

417.4 Changed conditions,
hardship modifications.

417.5 Duties of the Commissioner of Indian
Affairs with respect to Indian reserva-
tions.

417.6 General regulations.

AUTHORITY: 45 Stat. 1057, 1060; 43 U.S.C. 617;
and Supreme Court Decree in ‘‘Arizona v.
California,” 376 U.S. 340.

SOURCE: 37 FR 18076, Sept. 7, 1972, unless
otherwise noted.

emergency, or

§417.2

§417.1 Scope of part.

The procedures established in this
part shall apply to every public or pri-
vate organization (herein termed
“Contractor’) in Arizona, California,
or Nevada which, pursuant to the Boul-
der Canyon Project Act or to provi-
sions of other Reclamation Laws, has a
valid contract for the delivery of Colo-
rado River water, and to Federal estab-
lishments other than Indian Reserva-
tions enumerated in Article II(D) of the
March 9, 1964, Decree of the Supreme
Court of the United States in the case
of ‘“‘Arizona v. California et al.”’, 376
U.S. 340 (for purposes of this part each
such Federal establishment is consid-
ered as a ‘‘Contractor’), except that (a)
neither this part nor the term ‘Con-
tractor’” as used herein shall apply to
any person or entity which has a con-
tract for the delivery or use of Colo-
rado River water made pursuant to the
Warren Act of February 21, 1911 (36
Stat. 925) or the Miscellaneous Pur-
poses Act of February 25, 1920 (41 Stat.
451), (b) Contractors and permittees for
small quantities of water, as deter-
mined by the Regional Director, Bu-
reau of Reclamation, Boulder City,
Nev. (herein termed ‘‘Regional Direc-
tor’’), and Contractors for municipal
and industrial water may be excluded
from the application of these proce-
dures at the discretion of the Regional
Director, and (c) procedural methods
for implementing Colorado River water
conservation measures on Indian Res-
ervations will be in accordance with
§417.5 of this part.

§417.2 Consultation with contractors.

The Regional Director or his rep-
resentative will, prior to the beginning
of each calendar year, arrange for and
conduct such consultations with each
Contractor as the Regional Director
may deem appropriate as to the mak-
ing by the Regional Director of annual
recommendations relating to water
conservation measures and operating
practices in the diversion, delivery,
distribution and use of Colorado River
water, and to the making by the Re-
gional Director of annual determina-
tions of each Contractor’s estimated
water requirements for the ensuing cal-
endar year to the end that deliveries of
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